REFERENCE TITLE: DDD; service providers; Timited Tiability

State of Arizona

House of Representatives
Forty-seventh Legislature
Second Regular Session
2006

HB 2237

Introduced by
Representatives Konopnicki: McComish

AN ACT

AMENDING TITLE 36, CHAPTER 5.1, ARTICLE 1, ARIZONA REVISED STATUTES, BY
ADDING SECTION 36-567; RELATING TO DEVELOPMENTAL DISABILITIES.

(TEXT OF BILL BEGINS ON NEXT PAGE)




O NOYOL B~ WN

HB 2237

Be it enacted by the Legislature of the State of Arizona:

Section 1. Title 36, chapter 5.1, article 1, Arizona Revised Statutes,
is amended by adding section 36-567, to read:

36-567. Service providers; limited liability

A. A PERSON WHO FILES AN ACTION AGAINST A SERVICE PROVIDER CLAIMING
THE SERVICE PROVIDER COMMITTED A TORT IN RELATION TO THE SERVICE PROVIDER'S
DUTIES MUST ESTABLISH LIABILITY BY A PREPONDERANCE OF THE EVIDENCE. IF
DURING OR BEFORE THE DISCOVERY PROCESS THE SERVICE PROVIDER CLAIMS THAT THE
PLAINTIFF CANNOT DEMONSTRATE LIABILITY BY A PREPONDERANCE OF THE EVIDENCE OR
RAISES ANY OTHER DEFENSE PURSUANT TO THIS SUBSECTION, THE COURT SHALL SUSPEND
DISCOVERY EXCEPT FOR ANY DISCOVERY NECESSARY TO DECIDE THE ISSUE OF
LIMITATION OF LIABILITY, AND SHALL DECIDE THAT ISSUE ON MOTION. THE COURT'S
DECISION ON THAT MOTION IS A FINAL JUDGMENT AND IS SUBJECT TO APPEAL.

B. THE PERFORMANCE BY A SERVICE PROVIDER OF A SERVICE OR ASSISTANCE TO
A CLIENT DOES NOT ESTABLISH A DUTY OF CARE WITH RESPECT TO ANY THIRD PERSON
OR ESTABLISH A DUTY ON THE SERVICE PROVIDER TO PERFORM OR CONTINUE THAT
SERVICE OR ASSISTANCE. THE ADOPTION OR ENFORCEMENT OF A POLICY, PROCEDURE,
GUIDELINE OR PRACTICE BY A SERVICE PROVIDER FOR THE PROTECTION OF THE HEALTH
OR SAFETY OF A CLIENT DOES NOT ESTABLISH A DUTY OF CARE ON THE SERVICE
PROVIDER WITH RESPECT TO ANY THIRD PERSON OR ESTABLISH A DUTY ON THE SERVICE
PROVIDER TO ADOPT OR ENFORCE THE POLICY, PROCEDURE, GUIDELINE OR PRACTICE.
THIS SUBSECTION DOES NOT RELIEVE A SERVICE PROVIDER FROM A DUTY OF CARE THAT
IS EXPRESSLY IMPOSED BY FEDERAL OR STATE LAW.

C. A PERSON MAY NOT MAINTAIN A TORT ACTION ON BEHALF OF, FOR OR BY A
PERSON WITH A DEVELOPMENTAL DISABILITY AGAINST A SERVICE PROVIDER UNLESS THE
PERSON CLAIMING TO HAVE SUFFERED AN INJURY OR GRIEVANCE OR THAT PERSON'S
RESPONSIBLE PERSON HAS FIRST EXHAUSTED ALL ADMINISTRATIVE REMEDIES OFFERED BY
THE DEPARTMENT. A COURT HAS NO JURISDICTION TO HEAR AN ACTION FOR CIVIL
LIABILITY PURSUANT TO THIS SECTION UNLESS THE PLAINTIFF FILES WITH THE
COMPLAINT A CERTIFICATE FROM THE DEPARTMENT THAT DOCUMENTS THAT THE
REQUIREMENTS OF THIS SUBSECTION HAVE BEEN MET. CERTIFICATION PURSUANT TO
THIS SUBSECTION DOES NOT MAKE THE DEPARTMENT A PARTY TO THE ACTION.

D. A SERVICE PROVIDER IS NOT SUBJECT TO CIVIL LIABILITY FOR FAILING TO
WARN OF OR PROTECT A PERSON AGAINST THE VIOLENT, ASSAULTIVE, DISORDERLY OR
HARASSING BEHAVIOR OF A CLIENT OR FOR FAILING TO PREDICT OR PREVENT THAT
BEHAVIOR UNLESS THE CLIENT HAS COMMUNICATED TO THE SERVICE PROVIDER A SERIOUS
AND CREDIBLE THREAT OF IMMINENT PHYSICAL VIOLENCE AND SERIOUS BODILY INJURY
AGAINST A SPECIFIC PERSON OR PERSONS. A DUTY TO WARN AS PRESCRIBED BY THIS
SUBSECTION IS SATISFIED IF THE SERVICE PROVIDER MAKES REASONABLE AND TIMELY
EFFORTS TO NOTIFY THE PERSON OR PERSONS SPECIFICALLY THREATENED. IF THE
THREATENED PERSON IS A PERSON WITH A DEVELOPMENTAL DISABILITY WHO IS UNDER
THE CARE OF A SERVICE PROVIDER, THE SERVICE PROVIDER MUST TAKE REASONABLE
ACTION TO PROTECT THAT PERSON FROM SERIOQOUS BODILY INJURY UNTIL THE THREAT CAN
REASONABLY BE DEEMED TO HAVE ABATED. A SERVICE PROVIDER IS NOT SUBJECT TO
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CIVIL LIABILITY OR DISCIPLINARY ACTION FOR WARNING A PERSON PURSUANT TO THIS
SUBSECTION.

E. REAL PROPERTY RIGHTS DO NOT ACCRUE TO A PERSON WITH A DEVELOPMENTAL
DISABILITY BY VIRTUE OF PLACEMENT IN A RESIDENTIAL SETTING.

F. IF A PERSON WITH A DEVELOPMENTAL DISABILITY IS REFERRED BY THE
DEPARTMENT FOR COMMUNITY PLACEMENT, THE SERVICE PROVIDER IS NOT SUBJECT TO
CIVIL LIABILITY FOR ACCEPTING THAT PERSON FOR COMMUNITY PLACEMENT.

G. EXCEPT FOR WILLFUL AND WANTON ACTS OR OMISSIONS, A SERVICE PROVIDER
IS NOT SUBJECT TO CIVIL LIABILITY FOR THE INJURIOUS CONSEQUENCES TO A PERSON
WITH A DEVELOPMENTAL DISABILITY OF ANY DIRECTIVE RELATING TO MEDICAL CARE OR
TREATMENT THAT WAS MADE BY THE CLIENT'S RESPONSIBLE PERSON.

H. A SERVICE PROVIDER IS NOT SUBJECT TO CIVIL LIABILITY IF A CLIENT
WHO HAS THE LEGAL CAPACITY TO MAKE DECISIONS, OR THE CLIENT'S RESPONSIBLE
PERSON, REFUSES TO COMPLY WITH RESTRICTIONS THAT ARE DESIGNED TO SAFEGUARD
THAT PERSON'S HEALTH OR SAFETY OR THE HEALTH OR SAFETY OF OTHERS AND IT CAN
BE SHOWN THAT THE SERVICE PROVIDER MADE REASONABLE EFFORTS TO MAKE THE CLIENT
OR THE CLIENT'S RESPONSIBLE PERSON COMPLY WITH THOSE RESTRICTIONS.
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